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7 CONFIDENTIAL
(THIS Dpoc ‘
S UMENT IS THE PROPERTY OF HER BRITANNIC MAJESTY'S G CVERNMENT)
COPYIKL.waWZé, A

H(68) 35
21st March, 1968.
CABINET

HOME AFFAIRS COMMITTEE

RACE RELATIONS BILL:
HIES

THE ROYAL ESTATES AND THE ROYAL DUC
cretary of State for

Memorandum by the Se
the Home Department

Oon 12th March 1968 (H(68) 7th Meeting,
ttee invited me to report the outcome
11 to the Royal

Conclusion 2(1)) the Commi
of my consultations about the application of the Bi
1 Duchies, and I am circulating this memorandum

estates and the Roya
& or the information of my colleagues.

n place with the Crown Estate
hies and the Palace avthorities.
automatically covered
and no difficulty is

Minute 1,

Discussions have take
the two Duc

2,
Commissioners,
3 The Crown Estate Commissioners will be
by the fact that the Crown is to be bound,
felt about this,
L, It is proposed tha of Larcaster and the Duchy of
Cornwall should be specifically included in the definition of the
crown for the purposes of the Bill, which will accordingly apply
to them as it does to government departments and the armed services,
that is, they will have the benefit of the equivalent of the
nationality rules in appointing staff, and the investigation of
complaints against them will be the subject of special arrangemnenis
made with the Board by me, I understand that this is acceptable
to the Duchy authorities,
e The fact that the Crown 1is to be bound in the Bill will mean
that The Queen will be bound in her private capacity. In so far
as any of her establishments is a private household, for example
Sandringham or the truly domestic staff at

tion in the Bill relating to domestic employment

the general exemp
will apply. That part of The Queen's household which annot be
held to be a private domestic household will be regarded in this
context as equivalent to a Department of State and therefore
subject to the special provisions of the Bill referred to in
paragraph 4 above which apply to government departments generally
and the armed forces, The effect of this would be that if the
Race Relations Board received a complaint in respect of employment
in The Queen's household they would refer it to me, I would
arrange for it to be discussed with the Palace authorities and
would then make an appropriate report to the Board. 1f the Board
wished for further information it would be open to them to come

t be able to take

t the Duchy

Buckingham Palace,

back to me but, subject to this, they would no
the matter further, other than by commenting on it in their
T understand that these arrangements are likely

annual report,
to be acceptable,
pproval to her interests in this

6. I shall now seek The Queen's a

respect being placed at the disposal of Parliament under the

arrangements described in this paper.
P A

Home Office,
B N,1,
218t March, 1968,

CONFIDENTIAL
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t. Colonel The Rt Ilon Sir Michael Adeane GCD GCVO
te Sccretary to llex Majesty The Quaen

ingham Palace .
SwW b )3 Januaxy 1970

ch tho sccond draft of a Bill on equal paYye

the application of
£ lloxr Majesty's

o =

snotico that in clause 6, sub=secction (3),
s extended to Crown servants oxcopt members o
£ that porsons employecd by llor Majosty in Hor private

o specifically excluded. I might also mention that, while
0 Crown servanis gonexrally being able to complain to an

B L unnl (sub-sections (3), (&) and (5) of clauso 2)s

t quiteo suro yot how to provide that thoe awards of a

in such cases should bae made enforceablas in tho oxdinaxy -
o award would beccmo an implied term of the contract of

1+ of the individual concerncd and the individual could (if \
) suc her cmployox in the County Couxrts to got him to caxxy

implied. toxrme : Y,
jl

d be grateful to know if you agreo with tho trcatment in thao
persons omployed by ller Majesty in ller private capacitys The i<

( difficulty is that such a provision way run into criticism (
jamont on the ground that thore sccms no good roeason why (

employed by Hor Majosty should not onjoy equal poy like

¢ olsc., If you considor the provision is right as it stands,

d bo helpful to uys if you could puggest how we wight bost

o any such cyiticisme : : i A

nding copieg of this lottor and of the draft Dill to The

wohy o Cormall Office, ond ta tho Clerk of the Council

iaacas?’gr-oz'ﬁqq, in easg thoy have any commenise ;

g s ¥ - N b AET, . ;

.

it

‘P J 1 EDVARDS
Private Secretary. N
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SEX DISCRIMINATION BILL: POSITION OF THI CROWN

1s It is necessary to consider the position of the Crown
(purticularly The Queen's Household, the Duchies of Lancaster
ners) under the Sex

and Cornwall and the Crown Estate Commissio
Discrimination 3ill, by reference to the policy embodied in the

Race Relations Act 168 and the Equal Pay Act 1370. This
memorandum explains the relevant provisions of the two Acts,
By way of backgfbund)

considers their implications for the Bill.
it should be noted that the White Paper indicates (ae did the

HA Memorandum) that the 3ill would bind the Crown; and that on
14 October the Palace was so informed, with the qualification that

and

the Bill would not bind Her Majesty in Her,prlvate capacity.

Position of the Crown under the Raca Relations Bill
As introduced, the substantive provisions of the Race Relations

2.
Bill (ie those which rendered discrimination unlayful) applied to

the Crown ss employer, as the provider of services and as landlord;
and they accordingly bound Government Departmeats, the Duchies of

Lancaster and Cornwall, the Crown EZstate Commissioners and Hexr
Of course, the exceptions to the

Majesty in Her private capacity.
substantive provisions would also have applied to the Crown, so

that employment.in those parts of The Queen's household which
were zenuinely private (Sandringham and the truly domestic staff

\

\

at Suckingham Palace) would not be covered by the Bill.

3. Sub-sections {4) and (5) of Clause 25 of the 3ill provided a
special exception for the Crown, the police and certain prescribed
public bodies from the investigation, conciliation and enforoement

provisions of the Bill (Part II), and provided that the Home
Secretary should, after consultation with the Race Relations Board,

make arrangements for the handling of cpmplagnts against the Crown.
The justification for excepting the Crown in/this way was that, A
at least in relation to Government Departments, iMinisters were

!7 accogntablerto Perliament and their actions could be,debate@.

y (One result of excluding the Crown from court proceedinss was that
a complainant would not be in a position to secure damages where
these would be appropriate, Dot it was felt that such cases would
be few, and consultations with the Treasury were set in hand to

consider the possibility of claims being settled by way of

ex gratia payments.)

WS ) s s S
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tig tion
4. The arrangements which were contemplated for the inves F; o
‘, z oar
of complaints azainst the Crown were that the Race Relations
oncerning

would refer a complaint, in the case of a complaint ¢
c
The Queen's household, to the Home Secretary who would arrange fo

it to be discussed with the Palace and make an appropriate repor®
to the Board; and in other cases to the Secretary of State (eg in
the case of the Scottish police to the Secretary of State for

Scotland) who would arrange for it to be investigated and reoport
It was to beopen to the Board to comment

the outcome to the Board.
on such complaints and on the report on them in their annual reports.

Position of the Crown undqg;ﬁhe Race Relations Act
5. Sub-sections (4) and (5) of Clause 25 were deleted in

Committee in the House of Commons by an amendment (moved by

lir Alexander Lyon) which had all-party support.
the amendment révealed that the Committee was simply not prepared

The debate on

to asree to the privilezed position which the sub-section would
o reference was made to the

secure for Government Departments.
position of Her Majesty in Her private capacity.
Secretary decided that he should accept the views of the Committee

and not geek to replace the deleted sub-sections during Report

The Home

Stage.

The effect of the amendments was that the Crown would be

6.
subject to the ordinary investigation and enforcement procedures

set out in the Bill. However it was proposed to secure the same
result/in respect of investigations into complaints concerning

The Quéen's.household, the Duchies of Lancaster and Cornwall and
the Crown Estate Commissioners through Clause 13(3) of the Bill

which required the Board to discharge their functions in accordance
In the event it

witharrangements approved by the Home Secretary.
was felt to be stretching Clause 13(3) too far to impose procedures
, , Kovg

on the Board, but negotiations with them secured a relatively
detailed procedure for handling complaints against the Duchies
and the Commissioners, ‘and a rather simpler one for complaitiﬁs

.

.

ag,ainst The (ueen's household). _ o

7. Bowever these procedures could not bite on enforcement
proceedings in the courts, but the likelihood of the Board
finding it necessary to pursue a case to the point of instituting

proceedings mas regarded as so remote that it could be disregarded.

4 2




ﬁecommenda.ti-oh_s] .

1 sions of the
It was decided however to apply the "normal" provisio
2 i R n of The

i tio
Crown Proceedings Act, so that there conuld be no ques

Queen being sued in her personal capacity.

y ets
8. The treatment of the Crown under the Race Relations Act s
n Bill, and any

an important precedent for the Sex Discriminatio
s8
departure from that precedent in the Bill .will be unlikely to pe

without notice. However the safesuard for The GQueen's household,

the Duchies and the Crown Rstates Commissioners which vere agreed
with the Race Relations Board all related to and hinged upon the

special enforcement arrangements which gave the Board a monopoly
of investigation and access to the courts. These safeguards

[Whioh are/are not a matter of public knowledgg7 ere not available

in relation to the Bill because the Equal Opportunities Commission
The only protection provided in the

will have no such monopoly.
1568 Act which could similmrlv be nrovidad in the Bill would be

that afforded bv tha Crown Proceedinzs Act which woulé prevent The

Queen from being sued in Her personal capacitys.

The position of the Crown under the FEqual Pay Act

9. The other relevant precedent for the Bill is the Equal Pay Act,
of which secfion 1(8) simply excludes The Gueen in Eer personal §
caPaCityZ?hd alsb the Duchies and the Crown Estatg Commissioneré]

/DE contribution on the passage of the Equal Pay Bill (? any\
difficulties on the application of the Bill to the Crown);
and on discussion with the Palace, the Duchies and the Crown

Estate Commissioners.

/Position of NHS employees under both the mqual Pay and the
Race Relations Acts.7

A st e - Loy R RN
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ies Littler \ ces lir Howard-Drake
- . e Havvey
3 } i Olileara
lips Hyde
¥r Fulton

SEX DISCRIMINATION BILL: POSITION OF THE CROWN
atbtach the second (thouzh still substantially inaonplete). half of the deaft

momandum on the above, tozether with a copy of the DE papers on the Crown
(No 2).Bill.  Thesa papers are cleacr as 1o

lication Clause of the REqual Pay \ B

the nosition of Her Majesty and the Duchies, but not as vegazds the Crown HE LS
mmissioners, who avpear not to have been consulted at any stage. One
wmnlication as regards the Equal Pay Act precedent is that Perliamentary Gounsol
s proposed an amendment of 81(8) (see Schedule 1 of the Bill), but this could

yerhaps be considered separately.

g indicated in the second half

. Before we can proceed much further (and as i
£ the dvaft memorandum) we need legal advice:~

s under the Equal Pay Act
I nhave asked Mr O'lieara's

(a) as to- the position of the Comnissiecner
1 (see ZK(A);7 in the draft memorandum:

advice on this); and

the Crown Abplic-tion orovisions

- (b) as to the effect of translafing
(see [/ (8)_/ in the draft

of the Race Relations Act into the Bill
memorandum) .

We shall have to be sure moreover -

(c) that the position of the Duchies is %ruly analagzous vith that of

The Gueen in Her personal capacity;

h;énd we shall have to ascertain -

her the posifion of the Cormiasioners is properly analazous

t
with that of the Duchies.

4. Perhaps we could discuss these questions and the draft memorandum within the

. next day or so.

A J Butler
23 January 1975




" sinued
STX DISCRIMINATION BILL: POSIZTON OF THS CROWH (continue )

Zﬁelete all-after parasraph 7, and con:inuﬁzﬁd/

Position of The Crown under the Hqusl Poy Act

8. In its initial drvaft the Equal Pay(W¥o 2) Bill contained a
provision in what was Clause 6(3) which extended the Bill to
Crown servants, excent members of Her Majesty's forces; and there

wvas a specific exclusicn in respect of peraons emnloyed by Hex

Majesty in Her private capacity. This forrula was not accepbable

to the Palace, but the provision had in any event been redrafted

on the lines of what is now section 1(8). This subsection

provides that section 1 of the Act, which establishes the equal
pay principle:
"shall apply to persons employed under or for the : : |
purposes of a Minister of the Crown or government : -
department, otherwise than as members of the naval,
military or air forces of the Crown or of any womens 3 = |

service administered by the Defence Council, as it |

. ¥ . "
would apply if they were employed by a private person’.

This wording was chosen so as to cover enployees of the National
Health Service but not (by implication) versona employed by the

Queen in Her private capacity, or employees of the Duchies of

Lancaster and of Cornwall. This subsection was acceptable to i

the Palace, largely because it did not explicitly single out -

persons employed by Her liajesty in Her personal capacity for
special exception. It was clear that neither of the Duchies was

a "governnent department" and Parliamentary Counsel (sir John Fiema)
was of the opinion that "Minister of the Crown" (a term which was
not defined in the Bill) did not include the Chancellor of the

The Crown Estate

Duchy of Lancaster in his titular capacity.
Commissioners were not consulted as to their position in relation

to the Bill, but legal advice is ... [T(A):'legal advice please;7.

9. Clause 1(8) was the subject of twoeamendments in Commons'
Committée. The first amendment'sought to probe the reasons for
the exclusion of the armed and womens' services from the scope

of the Bill; but the Committee was satisfied with the Government's
explanation of this, %o the effect that it was desirable to
exclude these services, which have their own complaints

procedures, from the enforcement provisions of the Rilly and

o R SRR R S e g oot
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go1 it to
the amendment was withdrawvm. The second amendment 80UC ‘f any
5 53 ] (o] -
adply the Bill to persons appointed to serve Aas members ‘

public boardd of a corwernlal, resulative or advisory
Tts purpose was to

character or public f1n°ncn corporatlon.

3
probe the underrepresentation of women on such bhoards and a N
chairmen of such boards, but the Member concerned (Miss Quennell

was confined by the Chair to the question of the remuneration of
members of such boards, and having been given a satisfactory

assurance that there was no discrimination, withdrew the

amendment. No reference was made to the position of The Queen

in Her personél capacity or to the Dachies,

Disenssion

10. The argument in favour of excepting The Queen in Her
personal capacity is that it is constitutionally inappropriate

and derogatory to Her NMajesty's position to make it possible for

proceedings to be brought against Her in Her own courts.

Z—Anplication of the arguments in relation to the
Duchies of Lancaster and Cornwall and the Crown

Estate Commissioners.;7

11, The treatment of the Crown under the Race Relations Ach
sets an important precedent for the Sex Discrimination Bill, and

any departure from that nrecedent in thz Bill will be unlikely
However it is an unfortunate

to pasgs without notice.
precedent in that if the Goverrment had known that the policy of
applying the‘substanfive provisions but not the enforcement
provisions to the Crown generally would be unacceptable to'
Parliament, it is quite probable that it would have applied the
Bill as a whole to the Crown, excepting The Queen in Her perscnal
capacity, the Duchies / and the Crown Estate Commissioner§7.

The precedent is also unfortunate in'thaqlthe only protection
provided in the 1968 Act which could simila:ly be provided in the
Bill would be (assuming it were necessary) that afforded by the

Crosn Proceedings Act which would prevent The Queen from being

sued in Her personal capacity. The other safeguards which were

eventually provided for Her Majésty, the Duchies and the
Conmisgioners, would not be available in relation to the Sex
Discrimination Bill since they hinged upon the special

enforcement arrangements provided in the Rnce Relations Bill,
4 ,q'

i




; ‘ s to the
which gave the Race Relations Board a monopoly of access

“courts.

12. It would be prudéﬁf-tO‘assume that there will be some { W

pressure for the inclnusion of a provision in the Bill on the | ‘
! Since,

lines of the Crown apvlication séction in the 1968 Act.
there is no scope in the Bill for

as has been explained above,
e compared with the Race Relations

arrangements comparable with thos
Board, this would leave open the theorasical possibility of +0e0

/[(B): Legal advice, please, as to the position as
regards (a) legal proceedings, (b) EOC investigations

and non-discrimination notice againat:

(1) Her Majesty in Her personal capacity,
(ii) the Duchies, and :

(iii) the Crovn Estate Commissioners.

NB It might be possible in relation to (») and (o)
to come to some arrangement with the EX)C._]

[(C) .Liléely acceptability of (b) to those elements
of the Crown listed._/

13. However the Crown application provision in the Equal Pay
Act is also available as a precedent, and is likely to prove
acceptable to thé Palace, and to the Duchies (and to the
Cqmmissionérs) in relation to the Bill. The proviéion hge'the
substantial merit that it deals explicitly with government
departments - the principal bone of contentention as regards
the provision in the Race Relations Bill;:and that it was

acceptable to Parliament in 1970 in the 7"ase of the Equal Pay

(No 2) Bill.

Conclusioh
14. As a matter of policy, it seems rightto gxcept Her Majesty

in Her personal capacity, the Duchies [ and the Commiaeionera]
and to except them ﬁnequivocabiy, following the Equal Pay Act
rather than the Race Relations Act. 1In any event, as has been

explained above in paragraph 11, the Crown application provis}ion

s
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of the 1968 Act could not afford gufficient protection‘ﬂitFEf
Commissionerg]-

for Her Wajesty or for the Duchies /[Tard the

ult the Palace,

15. The next step would appear to be to cong
with a view to making a

the Duchies and the Commissioners,
recommendation to the Home Secreéary.
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Note for the Record
ol capaCity &

A
Pplication to the Crown: the position of the Queen in her persona

The 1968 Act

It :
vas originally intended that the Race Relations Act 1968 should apply to the

Crown, end that it should bind Government Departments, the Duchies of Lancaster

and Cornwall, the Crown Estate Commissioners and the Queen in her private cepecity.
in

Genuinely private employment in the Queen's household would be excepted,
accordance with the general exceptions in the Act. It was proposed to meke 2
¢ bodies

special exception for the Crown, the police and certain prescribed publi
, and to

frop the investigation, conciliation and enforcement provisions of the Act
ultation with

provide for special arrangements, made by the Home Secretary after cons
This policy

the Race Relations Board, to deal with complaints against the Crown.

was unacceptable to the Commons, and Mr Lyon moved an amendment, with all-party

support, which had the effect of making the Crown subject to the normal procedures

set out in the Bill.
It was, however, thought necessary to protect the Queen's household, the Duchies of

Lancaster and Cornwall, and the Crown Estate Commissioners, from the normal

procedure, and a special procedure was agreed with the Race Relations Board for

dealing with complaints against these bodies.

The Sex Discrimination Bill

#lthough it was the intention that the SDB should bind the Crown, it was not possible
to follow the precedent of the RRA in protecting the Queen in her personal capacity
because the EOC, unlike the Race Relations Board, will not handle all complaints
from individuals, which will instead be dealt with by the industrial tridbunals on

This it was not possible to negotiate a special procedure for any

the courts,
It was decided to follow

complaints against the Queen in her personal capacity.
the precedent of the Equal Pay Act 1970, which excepts from its scope the Queen in



her persong
L Bapacity, the Duchies of Lancaster and Cornwall, and the Crown Estate

Commiss
1OMErs. It does this mot expressly but by defining the category of

SUPloyment under the Crown to which the Act applies. Government departments are
clearly seen to be within the scope of the Act (and theref‘ore the main criticism
of the original pProvisions of the Race Relations Bill is me‘t) whilst attention is
f9% specifically directed to the position of the Sovereign (which apparently was

Particularly acceptable to the Queen).

Proposed race relations legislation

Be SIa}l want to follow the general precedent of the 1968 Act in applying the

.PrO?iSiOns of the legislation to the Crown, but we shall not be able to rely on a

_“ ; W1 arrangement with the Race Relations Commission, because like the EOC it will
not handle g1l complaints from individuals. The solution found for the Sex
Discrimination Bill would, however, seem to meet the needs of the Race Relations
Bill. Tt will exempt from the Bill the Queen in her personal capacity, the Duchies
of Lancaster and Cornwall, and Zfo some exten§7 the Crown Commissioners. We shall
not want to exclude service, etc., in the armed forces from the scope of the Al
as the SDB does; we should here follow the RRA 1968, which makes no exemption.
Otherwise there would seem to be no essential difference between the SDB and the

RRB which would make the SDB formula inapplicable, and in view of the close parallel

being maintained between the two Bills, we should follow SDB.
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